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BP 3310 RECORDS RETENTION AND DESTRUCTION 
 
References: 

Title 5 Sections 59020, et seq.; 
Federal Rules of Civil Procedure, Rules 16, 26, 33, 34, 37, 45 

 
 
NOTE:  This policy is legally required. 
 
The Chancellor shall establish administrative procedures to assure the retention and 
destruction of all District records—including electronically stored information as defined 
by the Federal Rules of Civil Procedure—in compliance with Title 5.  Such records shall 
include, but not be limited to student records, employment records and financial 
records. 
 
 
NOTE:  The red ink signifies language that is legally required and recommended by the Policy and 
Procedure Service and its legal counsel.  Judy and Audrey reviewed this document on May 23, 2013. 

 

Date Adopted:    

(This is a new policy recommended by the Policy and Procedure Service) 

 



Legal Citations for BP 3310 
 

Title 5 Section 59020 et seq. 
 

 

Cal. Admin. Code tit. 5, s 59020 et seq. 

TITLE 5. EDUCATION 

DIVISION 6. CALIFORNIA COMMUNITY COLLEGES 

CHAPTER 10. COMMUNITY COLLEGE ADMINISTRATION 

SUBCHAPTER 2.5. RETENTION AND DESTRUCTION OF RECORDS 

ARTICLE 1. GENERAL PROVISIONS 

 

s 59020. Definition of Records. 

 

(a) For purposes of this chapter, "records" means all records, maps, books, papers, data 

processing output, and electronic documents that a Community College district is required by 

law to prepare or retain by law or official duty. "Records" includes "student records" as defined 

in section 76210 of the Education Code and subsection (c) of section 54606 of this title. 

(b) The following documents are not "records" and may be destroyed at any time: 

(1) Additional copies of documents beyond the original or one copy. (A person receiving a 

duplicated copy need not retain it.) 

(2) Correspondence between district employees that does not pertain to personnel matters or 

constitute a student record. 

(3) Advertisements and other sales material received. 

(4) Textbooks used for instruction, and other instructional materials, including library books, 

pamphlets and magazines. 

 

s 59021. Scope of Chapter. 

 

The provisions of this chapter apply only in the event that the destruction or retention of records 

by the district is not otherwise authorized or provided for by law. 
 
s 59022. Classification of Records. 

 

(a) The governing board of each Community College district shall establish an annual procedure 

by which the chief executive officer, or other designee shall review documents and papers 

received or produced during the prior academic year and classify them as Class 1-Permanent, 

Class 2-Optional, or Class 3- Disposable. 

 

(b) All records not classified prior to July 1, 1976, are subject to the same review and 

classification as in (a). If such records are three or more years old and classified as Class 3-

Disposable, they may be destroyed without further delay, but in accordance with article 3. 

 

(c) Records originating during a current academic year shall not be classified during that year. 

 



(d) Records of a continuing nature, i.e., active and useful for administrative, legal, fiscal, or other 

purposes over a period of years, shall not be classified until such usefulness has ceased. 

 

(e) Whenever an original Class 1-Permanent record is photographed, microphotographed, or 

otherwise reproduced on film or electronically, the copy thus made is hereby classified as Class 

1-Permanent. The original record, unless classified as Class 2-Optional, may be classified as 

Class 3-Disposable, and may then be destroyed in accordance with this chapter if the following 

conditions have been met: 

 

(1) The reproduction was accurate in detail. 

 

(2) The chief executive officer, or other designee, has attached to or incorporated in the copy or 

system a signed and dated certification of compliance with the provisions of section 1531 of the 

Evidence Code, stating in substance that the copy is a correct copy of the original, or a specified 

part thereof, as the case may be. 

 

(3) The copy was placed in an accessible location and provision was made for preserving 

permanently, examining and using same. 

 

(4) In addition, if the record is photographed or microfilmed, the reproduction must be on film of 

a type approved for permanent, photographic records by the United States Bureau of Standards. 

 

s 59023. Class 1-Permanent Records. 

 

The original of each of the records listed in this Section, or one exact copy thereof when the 

original is required by law to be filed with another agency, is a Class 1-Permanent record and 

shall be retained indefinitely, unless copied or reproduced in accordance with Subsection (e) of 

Section 59022. 

 

(a) The following annual reports: 

(1) official budget; 

(2) financial report of all funds, including cafeteria and student body funds; 

(3) audit of all funds; 

(4) full-time equivalent student, including Period 1 and Period 2 reports; and 

(5) other major annual reports, including: 

(A) those containing information relating to property, activities, financial condition, or 

transactions; and 

(B) those declared by board minutes to be permanent. 

(b) The following official actions: 

(1) minutes of the board or committees thereof, including the text of a rule, regulation, policy, or 

resolution not set forth verbatim in minutes but included therein by reference only; 

(2) elections, including the call, if any, for and the result (but not including detail documents, 

such as ballots) of an election called, conducted or canvassed by the governing board for a board 

member, the board member's recall, issuance of bonds, incurring any long-term liability, change 

in maximum tax rates, reorganization, or any other purpose; and 

(3) records transmitted by another agency that pertain to that agency's action with respect to 



district reorganization. 

(c) The following personnel records of employees. All detail records relating to employment, 

assignment, employee evaluations, amounts and dates of service rendered, termination or 

dismissal of an employee in any position, sick leave record, rate of compensation, salaries or 

wages paid, deductions or withholdings made and the person or agency to whom such amounts 

were paid. In lieu of the detail records, a complete proven summary payroll record for every 

employee of the school district containing the same data may be classified as Class 1-Permanent, 

and the detail records may then be classified as Class 3- Disposable. 

(d) The following student records: 

(1) the records of enrollment and scholarship for each student. Such records of enrollment and 

scholarship may include but need not be limited to: 

(A) name of student; 

(B) date of birth; 

(C) place of birth; 

(D) name and address of a parent having custody or a guardian, if the student is a minor; 

(E) entering and leaving date for each academic year and for any summer session or other extra 

session; 

(F) subjects taken during each year, half year, summer session or quarter; and 

(G) if grades or credits are given, the grades and number of credits toward graduation allowed 

for work taken. 

(2) All records pertaining to any accident or injury involving a student for which a claim for 

damages has been filed as required by law, including any policy of liability insurance relating 

thereto, except that these records cease to be Class 1-Permanent records, one year after the claim 

has been settled or after the applicable statute of limitations has run. 

(e) Property Records. All detail records relating to land, buildings, and equipment. In lieu of such 

detail records, a complete property ledger may be classified as Class 1-Permanent, and the detail 

records may then be classified as Class 3-Disposable, if the property ledger includes: 

(1) all fixed assets; 

(2) an equipment inventory; and 

(3) for each unit of property, the date of acquisition or augmentation, the person from whom 

acquired, an adequate description or identification, and the amount paid, and comparable data if 

the unit is disposed of by sale, loss, or otherwise. 

 

 

 

5 CCR s 59024 

 

Cal. Admin. Code tit. 5, s 59024 

TITLE 5. EDUCATION 

DIVISION 6. CALIFORNIA COMMUNITY COLLEGES 

CHAPTER 10. COMMUNITY COLLEGE ADMINISTRATION 

SUBCHAPTER 2.5. RETENTION AND DESTRUCTION OF RECORDS 

ARTICLE 2. PERIOD OF RETENTION 

 

s 59024. Class 2-Optional Records. 

 



Any record worthy of further preservation but not classified as Class 1- Permanent may be 

classified as Class 2-Optional and shall then be retained until reclassified as Class 3-Disposable. 

If the chief executive officer, or other designee, determines that classification should not be made 

by the time specified in section 59022, all records of the prior year may be classified as Class 2-

Optional, pending further review and classification within one year. 

 

 

5 CCR s 59025 

 

Cal. Admin. Code tit. 5, s 59025 

TITLE 5. EDUCATION 

DIVISION 6. CALIFORNIA COMMUNITY COLLEGES 

CHAPTER 10. COMMUNITY COLLEGE ADMINISTRATION 

SUBCHAPTER 2.5. RETENTION AND DESTRUCTION OF RECORDS 

ARTICLE 2. PERIOD OF RETENTION 

 

s 59025. Class 3-Disposable Records. 

 

All records, other than Continuing Records, not classified as Class 1- Permanent or Class 2-

Optional, shall be classified as Class 3-Disposable, including, but not limited to, detail records 

relating to: 

 

(a) records basic to audit, including those relating to attendance, full-time equivalent student, or a 

business or financial transaction (purchase orders, invoices, warrants, ledger sheets, canceled 

checks and stubs, student body and cafeteria fund records, etc.), and detail records used in the 

preparation of any other report; and 

 

(b) periodic reports, such as daily, weekly, and monthly reports, bulletins, and instructions. 

 

 

5 CCR s 59026 

 

Cal. Admin. Code tit. 5, s 59026 

TITLE 5. EDUCATION 

DIVISION 6. CALIFORNIA COMMUNITY COLLEGES 

CHAPTER 10. COMMUNITY COLLEGE ADMINISTRATION 

SUBCHAPTER 2.5. RETENTION AND DESTRUCTION OF RECORDS 

ARTICLE 2. PERIOD OF RETENTION 

 

s 59026. Retention Period. 

 

(a) Generally, a Class 3-Disposable record, unless otherwise specified in this Subchapter, should 

be destroyed during the third college year after the college year in which it originated (e.g., 

1993-94 plus 3 = 1996-97). Federal programs, including various student aid programs, may 

require longer retention periods and such program requirements shall take precedence over the 



requirements contained herein. 

 

(b) With respect to records basic to an audit, a Class 3-Disposable record shall not be destroyed 

until after the third July 1 succeeding the completion of the audit required by Education Code 

Section 84040 or of any other legally required audit, or that period specified by Section 59118, 

or after the ending date of any retention period required by any agency other than the State of 

California, whichever date is later. 

 

(c) With respect to continuing records, a continuing record shall not be destroyed until the third 

year after it has been classified as Class 3- Disposable. 

 

 

5 CCR s 59027 

 

Cal. Admin. Code tit. 5, s 59027 

TITLE 5. EDUCATION 

DIVISION 6. CALIFORNIA COMMUNITY COLLEGES 

CHAPTER 10. COMMUNITY COLLEGE ADMINISTRATION 

SUBCHAPTER 2.5. RETENTION AND DESTRUCTION OF RECORDS 

ARTICLE 3. PROCEDURES FOR DESTRUCTION 

 

s 59027. Chief Administrative Officer Actions. 

 

(a) The chief administrative officer, or the designee of that officer, shall: 

 

(1) Personally supervise the classification of records. 

 

(2) Mark each file or other container as to classification and the school year in which the records 

originated. If the records are classified as Class 3- Disposable, the chief administrative officer 

shall also mark the school year in which such records are to be destroyed. 

 

(3) Supervise the destruction of records. 

 

(b) The chief administrative officer or designee shall submit to the governing board a list of 

records recommended for destruction, and shall certify that no records are included in the list in 

conflict with these regulations. 

 

 

5 CCR s 59028 

 

Cal. Admin. Code tit. 5, s 59028 

TITLE 5. EDUCATION 

DIVISION 6. CALIFORNIA COMMUNITY COLLEGES 

CHAPTER 10. COMMUNITY COLLEGE ADMINISTRATION 

SUBCHAPTER 2.5. RETENTION AND DESTRUCTION OF RECORDS 



ARTICLE 3. PROCEDURES FOR DESTRUCTION 

 

s 59028. Board Action. 

 

The governing board shall: 

 

(a) Approve or disapprove the recommendation of its designee. 

 

(b) Order a reclassification when necessary or desirable. 

 

(c) Order by action recorded in the minutes (with lists attached) the destruction of records in 

accordance with these regulations. 

 

 

5 CCR s 59029 

 

Cal. Admin. Code tit. 5, s 59029 

TITLE 5. EDUCATION 

DIVISION 6. CALIFORNIA COMMUNITY COLLEGES 

CHAPTER 10. COMMUNITY COLLEGE ADMINISTRATION 

SUBCHAPTER 2.5. RETENTION AND DESTRUCTION OF RECORDS 

ARTICLE 3. PROCEDURES FOR DESTRUCTION 

 

s 59029. Manner of Destruction. 
 

Upon the order of the governing board that specified records shall be destroyed, such records 

shall be permanently destroyed by such foolproof methods as shredding, burning, or pulping; and 

such destruction shall be supervised by the chief executive officer or other designee. 

 

 

FEDERAL RULES OF CIVIL PROCEDURE – RULES 16, 26, 33, 34, 37, 45 
 

Rule 16. Pretrial Conferences; Scheduling; Management 

(a) Pretrial Conferences; Objectives. 

In any action, the court may in its discretion direct the attorneys for the 

parties and any unrepresented parties to appear before it for a conference or 
conferences before trial for such purposes as 

(1) expediting the disposition of the action; 

(2) establishing early and continuing control so that the case will not be 

protracted because of lack of management; 



(3) discouraging wasteful pretrial activities; 

(4) improving the quality of the trial through more thorough preparation, 
and; 

(5) facilitating the settlement of the case. 

(b) Scheduling and Planning. 

Except in categories of actions exempted by district court rule as 

inappropriate, the district judge, or a magistrate judge when authorized by 

district court rule, shall, after receiving the report from the parties under Rule 

26(f) or after consulting with the attorneys for the parties and any 

unrepresented parties by a scheduling conference, telephone, mail, or other 

suitable means, enter a scheduling order that limits the time 

(1) to join other parties and to amend the pleadings; 

(2) to file motions; and 

(3) to complete discovery. 

The scheduling order may also include 

(4) modifications of the times for disclosures under Rules 26(a) and 26(e)(1) 

and of the extent of discovery to be permitted; 

(5) provisions for disclosure or discovery of electronically stored information;  

(6) any agreements the parties reach for asserting claims of privilege or of 
protection as trial-preparation material after production;  

(7) the date or dates for conferences before trial, a final pretrial conference, 
and trial; and  

(8) any other matters appropriate in the circumstances of the case. 

The order shall issue as soon as practicable but in any event within 90 days 

after the appearance of a defendant and within 120 days after the complaint 

has been served on a defendant. A schedule shall not be modified except 

upon a showing of good cause and by leave of the district judge or, when 
authorized by local rule, by a magistrate judge. 

(c) Subjects for Consideration at Pretrial Conferences. 

At any conference under this rule consideration may be given, and the court 

may take appropriate action, with respect to 

(1) the formulation and simplification of the issues, including the elimination 

of frivolous claims or defenses; 

http://www.law.cornell.edu/rules/frcp/Rule26.htm#Rule26_f_
http://www.law.cornell.edu/rules/frcp/Rule26.htm#Rule26_f_
http://www.law.cornell.edu/rules/frcp/Rule26.htm#Rule26_a_
http://www.law.cornell.edu/rules/frcp/Rule26.htm#Rule26_e_


(2) the necessity or desirability of amendments to the pleadings; 

(3) the possibility of obtaining admissions of fact and of documents which will 

avoid unnecessary proof, stipulations regarding the authenticity of 

documents, and advance rulings from the court on the admissibility of 

evidence; 

(4) the avoidance of unnecessary proof and of cumulative evidence, and 

limitations or restrictions on the use of testimony under Rule 702 of the 
Federal Rules of Evidence; 

(5) the appropriateness and timing of summary adjudication under Rule 56; 

(6) the control and scheduling of discovery, including orders affecting 
disclosures and discovery pursuant to Rule 26 and Rules 29 through 37; 

(7) the identification of witnesses and documents, the need and schedule for 

filing and exchanging pretrial briefs, and the date or dates for further 
conferences and for trial; 

(8) the advisability of referring matters to a magistrate judge or master; 

(9) settlement and the use of special procedures to assist in resolving the 
dispute when authorized by statute or local rule; 

(10) the form and substance of the pretrial order; 

(11) the disposition of pending motions; 

(12) the need for adopting special procedures for managing potentially 

difficult or protracted actions that may involve complex issues, multiple 
parties, difficult legal questions, or unusual proof problems; 

(13) an order for a separate trial pursuant to Rule 42(b) with respect to a 

claim, counterclaim, cross-claim, or third-party claim, or with respect to any 
particular issue in the case; 

(14) an order directing a party or parties to present evidence early in the trial 

with respect to a manageable issue that could, on the evidence, be the basis 

for a judgment as a matter of law under Rule 50(a) or a judgment on partial 

findings under Rule 52(c); 

(15) an order establishing a reasonable limit on the time allowed for 
presenting evidence; and 

(16) such other matters as may facilitate the just, speedy, and inexpensive 
disposition of the action. 

At least one of the attorneys for each party participating in any conference 

before trial shall have authority to enter into stipulations and to make 

admissions regarding all matters that the participants may reasonably 

http://www.law.cornell.edu/rules/frcp/Rule56.htm
http://www.law.cornell.edu/rules/frcp/Rule26.htm
http://www.law.cornell.edu/rules/frcp/Rule29.htm
http://www.law.cornell.edu/rules/frcp/Rule42.htm#Rule42_b_
http://www.law.cornell.edu/rules/frcp/Rule50.htm#Rule50_a_
http://www.law.cornell.edu/rules/frcp/Rule52.htm#Rule52_c_


anticipate may be discussed. If appropriate, the court may require that a 

party or its representatives be present or reasonably available by telephone 

in order to consider possible settlement of the dispute. 

(d) Final Pretrial Conference. 

Any final pretrial conference shall be held as close to the time of trial as 

reasonable under the circumstances. The participants at any such conference 

shall formulate a plan for trial, including a program for facilitating the 

admission of evidence. The conference shall be attended by at least one of 

the attorneys who will conduct the trial for each of the parties and by any 
unrepresented parties. 

(e) Pretrial Orders. 

After any conference held pursuant to this rule, an order shall be entered 

reciting the action taken. This order shall control the subsequent course of 

the action unless modified by a subsequent order. The order following a final 
pretrial conference shall be modified only to prevent manifest injustice. 

(f) Sanctions. 

If a party or party's attorney fails to obey a scheduling or pretrial order, or if 

no appearance is made on behalf of a party at a scheduling or pretrial 

conference, or if a party or party's attorney is substantially unprepared to 

participate in the conference, or if a party or party's attorney fails to 

participate in good faith, the judge, upon motion or the judge's own initiative, 

may make such orders with regard thereto as are just, and among others any 

of the orders provided in Rule 37(b)(2)(B), (C), (D). In lieu of or in addition 

to any other sanction, the judge shall require the party or the attorney 

representing the party or both to pay the reasonable expenses incurred 

because of any noncompliance with this rule, including attorney's fees, unless 

the judge finds that the noncompliance was substantially justified or that 
other circumstances make an award of expenses unjust. 

 

Rule 26. General Provisions Governing Discovery; Duty of 
Disclosure 

(a) Required Disclosures; Methods to Discover Additional Matter. 

(1) Initial Disclosures. 

Except in categories of proceedings specified in Rule 26(a)(1)(E), or to the 

extent otherwise stipulated or directed by order, a party must, without 
awaiting a discovery request, provide to other parties: 

(A) the name and, if known, the address and telephone number of each 

individual likely to have discoverable information that the disclosing party 

http://www.law.cornell.edu/rules/frcp/Rule37.htm#Rule37_b_


may use to support its claims or defenses, unless solely for impeachment, 
identifying the subjects of the information; 

(B) a copy of, or a description by category and location of, all documents, 

electronically stored information, and tangible things that are in the 

possession, custody, or control of the party and that the disclosing party may 
use to support its claims or defenses, unless solely for impeachment; 

(C) a computation of any category of damages claimed by the disclosing 

party, making available for inspection and copying as under Rule 34 the 

documents or other evidentiary material, not privileged or protected from 

disclosure, on which such computation is based, including materials bearing 
on the nature and extent of injuries suffered; and 

(D) for inspection and copying as under Rule 34 any insurance agreement 

under which any person carrying on an insurance business may be liable to 

satisfy part or all of a judgment which may be entered in the action or to 
indemnify or reimburse for payments made to satisfy the judgment. 

(E) The following categories of proceedings are exempt from initial disclosure 
under Rule 26(a)(1): 

(i) an action for review on an administrative record; 

(ii) a forfeiture action in rem arising from a federal statute;  

(iii) a petition for habeas corpus or other proceeding to challenge a criminal 
conviction or sentence;  

(iv) an action brought without counsel by a person in custody of the United 
States, a state, or a state subdivision;  

(v) an action to enforce or quash an administrative summons or subpoena;  

(vi) an action by the United States to recover benefit payments;  

(vii) an action by the United States to collect on a student loan guaranteed by 

the United States;  

(viii) a proceeding ancillary to proceedings in other courts; and  

(ix) an action to enforce an arbitration award.  

These disclosures must be made at or within 14 days after the Rule 26(f) 

conference unless a different time is set by stipulation or court order, or 

unless a party objects during the conference that initial disclosures are not 

appropriate in the circumstances of the action and states the objection in the 

Rule 26(f) discovery plan. In ruling on the objection, the court must 

determine what disclosures - if any - are to be made, and set the time for 

disclosure. Any party first served or otherwise joined after the Rule 26(f) 

conference must make these disclosures within 30 days after being served or 

http://www.law.cornell.edu/rules/frcp/Rule34.htm


joined unless a different time is set by stipulation or court order. A party 

must make its initial disclosures based on the information then reasonably 

available to it and is not excused from making its disclosures because it has 

not fully completed its investigation of the case or because it challenges the 

sufficiency of another party's disclosures or because another party has not 
made its disclosures. 

(2) Disclosure of Expert Testimony. 

(A) In addition to the disclosures required by paragraph (1), a party shall 

disclose to other parties the identity of any person who may be used at trial 

to present evidence under Rules 702, 703, or 705 of the Federal Rules of 
Evidence. 

(B) Except as otherwise stipulated or directed by the court, this disclosure 

shall, with respect to a witness who is retained or specially employed to 

provide expert testimony in the case or whose duties as an employee of the 

party regularly involve giving expert testimony, be accompanied by a written 

report prepared and signed by the witness. The report shall contain a 

complete statement of all opinions to be expressed and the basis and reasons 

therefor; the data or other information considered by the witness in forming 

the opinions; any exhibits to be used as a summary of or support for the 

opinions; the qualifications of the witness, including a list of all publications 

authored by the witness within the preceding ten years; the compensation to 

be paid for the study and testimony; and a listing of any other cases in which 

the witness has testified as an expert at trial or by deposition within the 

preceding four years. 

(C) These disclosures shall be made at the times and in the sequence 

directed by the court. In the absence of other directions from the court or 

stipulation by the parties, the disclosures shall be made at least 90 days 

before the trial date or the date the case is to be ready for trial or, if the 

evidence is intended solely to contradict or rebut evidence on the same 

subject matter identified by another party under paragraph (2)(B), within 30 

days after the disclosure made by the other party. The parties shall 
supplement these disclosures when required under subdivision (e)(1). 

(3) Pretrial Disclosures. 

In addition to the disclosures required by Rule 26(a)(1) and (2), a party must 

provide to other parties and promptly file with the court the following 

information regarding the evidence that it may present at trial other than 
solely for impeachment: 

(A) the name and, if not previously provided, the address and telephone 

number of each witness, separately identifying those whom the party expects 

to present and those whom the party may call if the need arises; 

(B) the designation of those witnesses whose testimony is expected to be 

presented by means of a deposition and, if not taken stenographically, a 
transcript of the pertinent portions of the deposition testimony; and 



(C) an appropriate identification of each document or other exhibit, including 

summaries of other evidence, separately identifying those which the party 

expects to offer and those which the party may offer if the need arises. 

Unless otherwise directed by the court, these disclosures must be made at 

least 30 days before trial. Within 14 days thereafter, unless a different time is 

specified by the court, a party may serve and promptly file a list disclosing (i) 

any objections to the use under Rule 32(a) of a deposition designated by 

another party under Rule 26(a)(3)(B), and (ii) any objection, together with 

the grounds therefor, that may be made to the admissibility of materials 

identified under Rule 26(a)(3)(C). Objections not so disclosed, other than 

objections under Rules 402 and 403 of the Federal Rules of Evidence, are 

waived unless excused by the court for good cause. 

(4) Form of Disclosures; Filing. 

Unless the court orders otherwise, all disclosures under Rules 26(a)(1) 
through (3) must be made in writing, signed, and served. 

(5) Methods to Discover Additional Matter. 

Parties may obtain discovery by one or more of the following methods: 

depositions upon oral examination or written questions; written 

interrogatories; production of documents or things or permission to enter 

upon land or other property under Rule 34 or 45(a)(1)(C), for inspection and 

other purposes; physical and mental examinations; and requests for 
admission. 

(b) Discovery Scope and Limits. 

Unless otherwise limited by order of the court in accordance with these rules, 
the scope of discovery is as follows: 

(1) In General. 

Parties may obtain discovery regarding any matter, not privileged, that is 

relevant to the claim or defense of any party, including the existence, 

description, nature, custody, condition, and location of any books, 

documents, or other tangible things and the identity and location of persons 

having knowledge of any discoverable matter. For good cause, the court may 

order discovery of any matter relevant to the subject matter involved in the 

action. Relevant information need not be admissible at the trial if the 

discovery appears reasonably calculated to lead to the discovery of 

admissible evidence. All discovery is subject to the limitations imposed by 
Rule 26(b)(2)(i), (ii), and (iii). 

(2) Limitations. 

(A) By order, the court may alter the limits in these rules on the number of 

depositions and interrogatories or the length of depositions under Rule 30. By 



order or local rule, the court may also limit the number of requests under 
Rule 36.  

(B) A party need not provide discovery of electronically stored information 

from sources that the party identifies as not reasonably accessible because of 

undue burden or cost. On motion to compel discovery or for a protective 

order, the party from whom discovery is sought must show that the 

information is not reasonably accessible because of undue burden or cost. If 

that showing is made, the court may nonetheless order discovery from such 

sources if the requesting party shows good cause, considering the limitations 
of Rule 26(b)(2)(C). The court may specify conditions for the discovery.  

(C) The frequency or extent of use of the discovery methods otherwise 

permitted under these rules and by any local rule shall be limited by the court 

if it determines that: (i) the discovery sought is unreasonably cumulative or 

duplicative, or is obtainable from some other source that is more convenient, 

less burdensome, or less expensive; (ii) the party seeking discovery has had 

ample opportunity by discovery in the action to obtain the information 

sought; or (iii) the burden or expense of the proposed discovery outweighs its 

likely benefit, taking into account the needs of the case, the amount in 

controversy, the parties' resources, the importance of the issues at stake in 

the litigation, and the importance of the proposed discovery in resolving the 

issues. The court may act upon its own initiative after reasonable notice or 
pursuant to a motion under Rule 26(c). 

(3) Trial Preparation: Materials. 

Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain 

discovery of documents and tangible things otherwise discoverable under 

subdivision (b)(1) of this rule and prepared in anticipation of litigation or for 

trial by or for another party or by or for that other party's representative 

(including the other party's attorney, consultant, surety, indemnitor, insurer, 

or agent) only upon a showing that the party seeking discovery has 

substantial need of the materials in the preparation of the party's case and 

that the party is unable without undue hardship to obtain the substantial 

equivalent of the materials by other means. In ordering discovery of such 

materials when the required showing has been made, the court shall protect 

against disclosure of the mental impressions, conclusions, opinions, or legal 

theories of an attorney or other representative of a party concerning the 

litigation. 

A party may obtain without the required showing a statement concerning the 

action or its subject matter previously made by that party. Upon request, a 

person not a party may obtain without the required showing a statement 

concerning the action or its subject matter previously made by that person. If 

the request is refused, the person may move for a court order. The provisions 

of Rule 37(a)(4) apply to the award of expenses incurred in relation to the 

motion. For purposes of this paragraph, a statement previously made is (A) a 

written statement signed or otherwise adopted or approved by the person 

making it, or (B) a stenographic, mechanical, electrical, or other recording, or 

a transcription thereof, which is a substantially verbatim recital of an oral 
statement by the person making it and contemporaneously recorded. 

http://www.law.cornell.edu/rules/frcp/Rule37.htm#Rule37_a_


(4) Trial Preparation: Experts. 

(A) A party may depose any person who has been identified as an expert 

whose opinions may be presented at trial. If a report from the expert is 

required under subdivision (a)(2)(B), the deposition shall not be conducted 
until after the report is provided. 

(B) A party may, through interrogatories or by deposition, discover facts 

known or opinions held by an expert who has been retained or specially 

employed by another party in anticipation of litigation or preparation for trial 

and who is not expected to be called as a witness at trial, only as provided in 

Rule 35(b) or upon a showing of exceptional circumstances under which it is 

impracticable for the party seeking discovery to obtain facts or opinions on 

the same subject by other means. 

(C) Unless manifest injustice would result, (i) the court shall require that the 

party seeking discovery pay the expert a reasonable fee for time spent in 

responding to discovery under this subdivision; and (ii) with respect to 

discovery obtained under subdivision (b)(4)(B) of this rule the court shall 

require the party seeking discovery to pay the other party a fair portion of 

the fees and expenses reasonably incurred by the latter party in obtaining 
facts and opinions from the expert. 

(5) Claims of Privilege or Protection of Trial Preparation 
Materials. 

(A) Information Withheld.  

When a party withholds information otherwise discoverable under these rules 

by claiming that it is privileged or subject to protection as trial -preparation 

material, the party shall make the claim expressly and shall describe the 

nature of the documents, communications, or things not produced or 

disclosed in a manner that, without revealing information itself privileged or 

protected, will enable other parties to assess the applicability of the privilege 
or protection.  

(B) Information Produced.  

If information is produced in discovery that is subject to a claim of privilege 

or of protection as trial-preparation material, the party making the claim may 

notify any party that received the information of the claim and the basis for 

it. After being notified, a party must promptly return, sequester, or destroy 

the specified information and any copies it has and may not use or disclose 

the information until the claim is resolved. A receiving party may promptly 

present the information to the court under seal for a determination of the 

claim. If the receiving party disclosed the information before being notified, it 

must take reasonable steps to retrieve it. The producing party must preserve 

the information until the claim is resolved.  

(c) Protective Orders. 



Upon motion by a party or by the person from whom discovery is sought, 

accompanied by a certification that the movant has in good faith conferred or 

attempted to confer with other affected parties in an effort to resolve the 

dispute without court action, and for good cause shown, the court in which 

the action is pending or alternatively, on matters relating to a deposition, the 

court in the district where the deposition is to be taken may make any order 

which justice requires to protect a party or person from annoyance, 

embarrassment, oppression, or undue burden or expense, including one or 
more of the following: 

(1) that the disclosure or discovery not be had; 

(2) that the disclosure or discovery may be had only on specified terms and 
conditions, including a designation of the time or place; 

(3) that the discovery may be had only by a method of discovery other than 

that selected by the party seeking discovery; 

(4) that certain matters not be inquired into, or that the scope of the 
disclosure or discovery be limited to certain matters; 

(5) that discovery be conducted with no one present except persons 
designated by the court; 

(6) that a deposition, after being sealed, be opened only by order of the 
court; 

(7) that a trade secret or other confidential research, development, or 

commercial information not be revealed or be revealed only in a designated 

way; and 

(8) that the parties simultaneously file specified documents or information 
enclosed in sealed envelopes to be opened as directed by the court. 

If the motion for a protective order is denied in whole or in part, the court 

may, on such terms and conditions as are just, order that any party or other 

person provide or permit discovery. The provisions of Rule 37(a)(4) apply to 

the award of expenses incurred in relation to the motion. 

(d) Timing and Sequence of Discovery. 

Except in categories of proceedings exempted from initial disclosure under 

Rule 26(a)(1)(E), or when authorized under these rules or by order or 

agreement of the parties, a party may not seek discovery from any source 

before the parties have conferred as required by Rule 26(f). Unless the court 

upon motion, for the convenience of parties and witnesses and in the 

interests of justice, orders otherwise, methods of discovery may be used in 

any sequence, and the fact that a party is conducting discovery, whether by 

deposition or otherwise, does not operate to delay any other party's 
discovery. 
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(e) Supplementation of Disclosures and Responses. 

A party who has made a disclosure under subdivision (a) or responded to a 

request for discovery with a disclosure or response is under a duty to 

supplement or correct the disclosure or response to include information 
thereafter acquired if ordered by the court or in the following circumstances: 

(1) A party is under a duty to supplement at appropriate intervals its 

disclosures under subdivision (a) if the party learns that in some material 

respect the information disclosed is incomplete or incorrect and if the 

additional or corrective information has not otherwise been made known to 

the other parties during the discovery process or in writing. With respect to 

testimony of an expert from whom a report is required under subdivision 

(a)(2)(B) the duty extends both to information contained in the report and to 

information provided through a deposition of the expert, and any additions or 

other changes to this information shall be disclosed by the time the party's 
disclosures under Rule 26(a)(3) are due. 

(2) A party is under a duty seasonably to amend a prior response to an 

interrogatory, request for production, or request for admission if the party 

learns that the response is in some material respect incomplete or incorrect 

and if the additional or corrective information has not otherwise been made 

known to the other parties during the discovery process or in writing. 

(f) Conference of Parties; Planning for Discovery. 

Except in categories of proceedings exempted from initial disclosure under 

Rule 26(a)(1)(E) or when otherwise ordered, the parties must, as soon as 

practicable and in any event at least 21 days before a scheduling conference 

is held or a scheduling order is due under Rule 16(b), confer to consider the 

nature and basis of their claims and defenses and the possibilities for a 

prompt settlement or resolution of the case, to make or arrange for the 

disclosures required by Rule 26(a)(1), to discuss any issues relating to 

preserving discoverable information, and to develop a proposed discovery 
plan that indicates the parties' views and proposals concerning: 

(1) what changes should be made in the timing, form, or requirement for 

disclosures under Rule 26(a), including a statement as to when disclosures 
under Rule 26(a)(1) were made or will be made; 

(2) the subjects on which discovery may be needed, when discovery should 

be completed, and whether discovery should be conducted in phases or be 
limited to or focused upon particular issues; 

(3) any issues relating to disclosure or discovery of electronically stored 
information, including the form or forms in which it should be produced;  

(4) any issues relating to claims of privilege or of protection as trial-

preparation material, including - if the parties agree on a procedure to assert 

such claims after production - whether to ask the court to include their 
agreement in an order;  
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(5) what changes should be made in the limitations on discovery imposed 

under these rules or by local rule, and what other limitations should be 

imposed; and 

(6) any other orders that should be entered by the court under Rule 26(c) or 

under Rule 16(b) and (c). 

The attorneys of record and all unrepresented parties that have appeared in 

the case are jointly responsible for arranging the conference, for attempting 

in good faith to agree on the proposed discovery plan, and for submitting to 

the court within 14 days after the conference a written report outlining the 

plan. A court may order that the parties or attorneys attend the conference in 

person. If necessary to comply with its expedited schedule for Rule 16(b) 

conferences, a court may by local rule (i) require that the conference 

between the parties occur fewer than 21 days before the scheduling 

conference is held or a scheduling order is due under Rule 16(b), and (ii) 

require that the written report outlining the discovery plan be filed fewer than 

14 days after the conference between the parties, or excuse the parties from 

submitting a written report and permit them to report orally on their 
discovery plan at the Rule 16(b) conference. 

(g) Signing of Disclosures, Discovery Requests, Responses, and 

Objections. 

(1) Every disclosure made pursuant to subdivision (a)(1) or subdivision (a)(3) 

shall be signed by at least one attorney of record in the attorney's individual 

name, whose address shall be stated. An unrepresented party shall sign the 

disclosure and state the party's address. The signature of the attorney or 

party constitutes a certification that to the best of the signer's knowledge, 

information, and belief, formed after a reasonable inquiry, the disclosure is 
complete and correct as of the time it is made. 

(2) Every discovery request, response, or objection made by a party 

represented by an attorney shall be signed by at least one attorney of record 

in the attorney's individual name, whose address shall be stated. An 

unrepresented party shall sign the request, response, or objection and state 

the party's address. The signature of the attorney or party constitutes a 

certification that to the best of the signer's knowledge, information, and 

belief, formed after a reasonable inquiry, the request, response, or objection 
is: 

(A) consistent with these rules and warranted by existing law or a good faith 

argument for the extension, modification, or reversal of existing law; 

(B) not interposed for any improper purpose, such as to harass or to cause 

unnecessary delay or needless increase in the cost of litigation; and 

(C) not unreasonable or unduly burdensome or expensive, given the needs of 

the case, the discovery already had in the case, the amount in controversy, 
and the importance of the issues at stake in the litigation. 
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If a request, response, or objection is not signed, it shall be stricken unless it 

is signed promptly after the omission is called to the attention of the party 

making the request, response, or objection, and a party shall not be obligated 
to take any action with respect to it until it is signed. 

(3) If without substantial justification a certification is made in violation of the 

rule, the court, upon motion or upon its own initiative, shall impose upon the 

person who made the certification, the party on whose behalf the disclosure, 

request, response, or objection is made, or both, an appropriate sanction, 

which may include an order to pay the amount of the reasonable expenses 
incurred because of the violation, including a reasonable attorney's fee. 

 

Rule 33. Interrogatories to Parties  

(a) Availability. 

Without leave of court or written stipulation, any party may serve upon any 

other party written interrogatories, not exceeding 25 in number including all 

discrete subparts, to be answered by the party served or, if the party served 

is a public or private corporation or a partnership or association or 

governmental agency, by any officer or agent, who shall furnish such 

information as is available to the party. Leave to serve additional 

interrogatories shall be granted to the extent consistent with the principles of 

Rule 26(b)(2). Without leave of court or written stipulation, interrogatories 
may not be served before the time specified in Rule 26(d). 

(b) Answers and Objections. 

(1) Each interrogatory shall be answered separately and fully in writing under 

oath, unless it is objected to, in which event the objecting party shall state 

the reasons for objection and shall answer to the extent the interrogatory is 
not objectionable. 

(2) The answers are to be signed by the person making them, and the 

objections signed by the attorney making them. 

(3) The party upon whom the interrogatories have been served shall serve a 

copy of the answers, and objections if any, within 30 days after the service of 

the interrogatories. A shorter or longer time may be directed by the court or, 

in the absence of such an order, agreed to in writing by the parties subject to 

Rule 29. 

(4) All grounds for an objection to an interrogatory shall be stated with 

specificity. Any ground not stated in a timely objection is waived unless the 
party's failure to object is excused by the court for good cause shown. 
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(5) The party submitting the interrogatories may move for an order under 

Rule 37(a) with respect to any objection to or other failure to answer an 

interrogatory. 

(c) Scope; Use at Trial. 

Interrogatories may relate to any matters which can be inquired into under 

Rule 26(b)(1), and the answers may be used to the extent permitted by the 
rules of evidence. 

An interrogatory otherwise proper is not necessarily objectionable merely 

because an answer to the interrogatory involves an opinion or contention that 

relates to fact or the application of law to fact, but the court may order that 

such an interrogatory need not be answered until after designated discovery 
has been completed or until a pre-trial conference or other later time. 

(d) Option to Produce Business Records. 

Where the answer to an interrogatory may be derived or ascertained from the 

business records of the party upon whom the interrogatory has been served 

or from an examination, audit or inspection of such business records, 

including a compilation, abstract or summary thereof, and the burden of 

deriving or ascertaining the answer is substantially the same for the party 

serving the interrogatory as for the party served, it is a sufficient answer to 

such interrogatory to specify the records from which the answer may be 

derived or ascertained and to afford to the party serving the interrogatory 

reasonable opportunity to examine, audit or inspect such records and to 

make copies, compilations, abstracts or summaries. A specification shall be in 

sufficient detail to permit the interrogating party to locate and to identify, as 

readily as can the party served, the records from which the answer may be 
ascertained. 

 

Rule 34. Production of Documents and Things and Entry 
Upon Land for Inspection and Other Purposes 

(a) Scope. 

Any party may serve on any other party a request (1) to produce and permit 

the party making the request, or someone acting on the requestor’s behalf, 

to inspect, copy, test, or sample any designated documents or electronically 

stored information — including writings, drawings, graphs, charts, 

photographs, sound recordings, images, and other data or data compilations 

stored in any medium from which information can be obtained — translated, 

if necessary, by the respondent into reasonably usable form, or to inspect, 

copy, test, or sample any designated tangible things which constitute or 

contain matters within the scope of Rule 26(b) and which are in the 

possession, custody or control of the party upon whom the request is served; 

or (2) to permit entry upon designated land or other property in the 

possession or control of the party upon whom the request is served for the 
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purpose of inspection and measuring, surveying, photographing, testing, or 

sampling the property or any designated object or operation thereon, within 

the scope of Rule 26(b). 

(b) Procedure. 

The request shall set forth, either by individual item or by category, the items 

to be inspected, and describe each with reasonable particularity. The request 

shall specify a reasonable time, place, and manner of making the inspection 

and performing the related acts. The request may specify the form or forms 

in which electronically stored information is to be produced. Without leave of 

court or written stipulation, a request may not be served before the time 
specified in Rule 26(d). 

The party upon whom the request is served shall serve a written response 

within 30 days after the service of the request. A shorter or longer time may 

be directed by the court or, in the absence of such an order, agreed to in 

writing by the parties, subject to Rule 29. The response shall state, with 

respect to each item or category, that inspection and related activities will be 

permitted as requested, unless the request is objected to, including an 

objection to the requested form or forms for producing electronically stored 

information, stating the reasons for the objection. If objection is made to part 

of an item or category, the part shall be specified and inspection permitted of 

the remaining parts. If objection is made to the requested form or forms for 

producing electronically stored information — or if no form was specified in 

the request — the responding party must state the form or forms it intends to 

use. The party submitting the request may move for an order under Rule 

37(a) with respect to any objection to or other failure to respond to the 
request or any part thereof, or any failure to permit inspection as requested. 

Unless the parties otherwise agree, or the court otherwise orders:  

(i) a party who produces documents for inspection shall produce them as 

they are kept in the usual course of business or shall organize and label them 
to correspond with the categories in the request;  

(ii) if a request does not specify the form or forms for producing electronically 

stored information, a responding party must produce the information in a 

form or forms in which it is ordinarily maintained or in a form or forms that 
are reasonably usable; and  

(iii) a party need not produce the same electronically stored information in 
more than one form. 

(c) Persons Not Parties. 

A person not a party to the action may be compelled to produce documents 

and things or to submit to an inspection as provided in Rule 45. 
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Rule 37. Failure to Make or Cooperate in Discovery; 

Sanctions 

(a) Motion for Order Compelling Disclosure or Discovery. 

A party, upon reasonable notice to other parties and all persons affected 

thereby, may apply for an order compelling disclosure or discovery as 
follows: 

(1) Appropriate Court. 

An application for an order to a party shall be made to the court in which the 

action is pending. An application for an order to a person who is not a party 

shall be made to the court in the district where the discovery is being, or is to 
be, taken. 

(2) Motion. 

(A) If a party fails to make a disclosure required by Rule 26(a), any other 

party may move to compel disclosure and for appropriate sanctions. The 

motion must include a certification that the movant has in good faith 

conferred or attempted to confer with the party not making the disclosure in 
an effort to secure the disclosure without court action. 

(B) If a deponent fails to answer a question propounded or submitted under 

Rules 30 or 31, or a corporation or other entity fails to make a designation 

under Rule 30(b)(6) or 31(a), or a party fails to answer an interrogatory 

submitted under Rule 33, or if a party, in response to a request for inspection 

submitted under Rule 34, fails to respond that inspection will be permitted as 

requested or fails to permit inspection as requested, the discovering party 

may move for an order compelling answer, or a designation, or an order 

compelling inspection in accordance with the request. The motion must 

include a certification that the movant has in good faith conferred or 

attempted to confer with the person or party failing to make the discovery in 

an effort to secure the information or material without court action. When 

taking a deposition on oral examination, the proponent of the question may 

complete or adjourn the examination before applying for an order. 

(3) Evasive or Incomplete Disclosure, Answer, or Response. 

For purposes of this subdivision an evasive or incomplete disclosure, answer, 
or response is to be treated as a failure to disclose, answer, or respond. 

(4) Expenses and Sanctions. 

(A) If the motion is granted or if the disclosure or requested discovery is 

provided after the motion was filed, the court shall, after affording an 

opportunity to be heard, require the party or deponent whose conduct 

necessitated the motion or the party or attorney advising such conduct or 

both of them to pay to the moving party the reasonable expenses incurred in 

http://www.law.cornell.edu/rules/frcp/Rule26.htm#Rule26_a_
http://www.law.cornell.edu/rules/frcp/Rule30.htm
http://www.law.cornell.edu/rules/frcp/Rule31.htm
http://www.law.cornell.edu/rules/frcp/Rule33.htm
http://www.law.cornell.edu/rules/frcp/Rule34.htm


making the motion, including attorney's fees, unless the court finds that the 

motion was filed without the movant's first making a good faith effort to 

obtain the disclosure or discovery without court action, or that the opposing 

party's nondisclosure, response, or objection was substantially justified, or 
that other circumstances make an award of expenses unjust. 

(B) If the motion is denied, the court may enter any protective order 

authorized under Rule 26(c) and shall, after affording an opportunity to be 

heard, require the moving party or the attorney filing the motion or both of 

them to pay to the party or deponent who opposed the motion the reasonable 

expenses incurred in opposing the motion, including attorney's fees, unless 

the court finds that the making of the motion was substantially justified or 

that other circumstances make an award of expenses unjust. 

(C) If the motion is granted in part and denied in part, the court may enter 

any protective order authorized under Rule 26(c) and may, after affording an 

opportunity to be heard, apportion the reasonable expenses incurred in 
relation to the motion among the parties and persons in a just manner.  

(b) Failure to comply with order. 

(1) Sanctions by Court in District Where Deposition is Taken. 

If a deponent fails to be sworn or to answer a question after being directed to 

do so by the court in the district in which the deposition is being taken, the 
failure may be considered a contempt of that court. 

(2) Sanctions by Court in Which Action Is Pending. 

If a party or an officer, director, or managing agent of a party or a person 

designated under Rule 30(b)(6) or 31(a) to testify on behalf of a party fails to 

obey an order to provide or permit discovery, including an order made under 

subdivision (a) of this rule or Rule 35, or if a party fails to obey an order 

entered under Rule 26(f), the court in which the action is pending may make 

such orders in regard to the failure as are just, and among others the 
following: 

(A) An order that the matters regarding which the order was made or any 

other designated facts shall be taken to be established for the purposes of the 
action in accordance with the claim of the party obtaining the order; 

(B) An order refusing to allow the disobedient party to support or oppose 

designated claims or defenses, or prohibiting that party from introducing 
designated matters in evidence; 

(C) An order striking out pleadings or parts thereof, or staying further 

proceedings until the order is obeyed, or dismissing the action or proceeding 

or any part thereof, or rendering a judgment by default against the 

disobedient party; 
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(D) In lieu of any of the foregoing orders or in addition thereto, an order 

treating as a contempt of court the failure to obey any orders except an order 

to submit to a physical or mental examination; 

(E) Where a party has failed to comply with an order under Rule 35(a) 

requiring that party to produce another for examination, such orders as are 

listed in paragraphs (A), (B), and (C) of this subdivision, unless the party 

failing to comply shows that that party is unable to produce such person for 

examination. 

In lieu of any of the foregoing orders or in addition thereto, the court shall 

require the party failing to obey the order or the attorney advising that party 

or both to pay the reasonable expenses, including attorney's fees, caused by 

the failure, unless the court finds that the failure was substantially justified or 

that other circumstances make an award of expenses unjust. 

(c) Failure to Disclose; False or Misleading Disclosure; Refusal to 
Admit. 

(1) A party that without substantial justification fails to disclose information 

required by Rule 26(a) or 26(e)(1), or to amend a prior response to discovery 

as required by Rule 26(e)(2), is not, unless such failure is harmless, 

permitted to use as evidence at a trial, at a hearing, or on a motion any 

witness or information not so disclosed. In addition to or in lieu of this 

sanction, the court, on motion and after affording an opportunity to be heard, 

may impose other appropriate sanctions. In addition to requiring payment of 

reasonable expenses, including attorney's fees, caused by the failure, these 

sanctions may include any of the actions authorized under Rule 37(b)(2)(A), 

(B), and (C) and may include informing the jury of the failure to make the 
disclosure. 

(2) If a party fails to admit the genuineness of any document or the truth of 

any matter as requested under Rule 36, and if the party requesting the 

admissions thereafter proves the genuineness of the document or the truth of 

the matter, the requesting party may apply to the court for an order requiring 

the other party to pay the reasonable expenses incurred in making that 

proof, including reasonable attorney's fees. The court shall make the order 

unless it finds that (A) the request was held objectionable pursuant to Rule 

36(a), or (B) the admission sought was of no substantial importance, or (C) 

the party failing to admit had reasonable ground to believe that the party 

might prevail on the matter, or (D) there was other good reason for the 
failure to admit. 

(d) Failure of Party to Attend at Own Deposition or Serve 
Answers to Interrogatories or Respond to Request for 

Inspection. 

If a party or an officer, director, or managing agent of a party or a person 

designated under Rule 30(b)(6) or 31(a) to testify on behalf of a party fails 

(1) to appear before the officer who is to take the deposition, after being 

served with a proper notice, or (2) to serve answers or objections to 
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interrogatories submitted under Rule 33, after proper service of the 

interrogatories, or (3) to serve a written response to a request for inspection 

submitted under Rule 34, after proper service of the request, the court in 

which the action is pending on motion may make such orders in regard to the 

failure as are just, and among others it may take any action authorized under 

subparagraphs (A), (B), and (C) of subdivision (b)(2) of this rule. Any motion 

specifying a failure under clause (2) or (3) of this subdivision shall include a 

certification that the movant has in good faith conferred or attempted to 

confer with the party failing to answer or respond in an effort to obtain such 

answer or response without court action. In lieu of any order or in addition 

thereto, the court shall require the party failing to act or the attorney 

advising that party or both to pay the reasonable expenses, including 

attorney's fees, caused by the failure unless the court finds that the failure 

was substantially justified or that other circumstances make an award of 
expenses unjust. 

The failure to act described in this subdivision may not be excused on the 

ground that the discovery sought is objectionable unless the party failing to 
act has a pending motion for a protective order as provided by Rule 26(c). 

(e) [Abrogated] 

(f) Electronically Stored Information.  

Absent exceptional circumstances, a court may not impose sanctions under 

these rules on a party for failing to provide electronically stored information 

lost as a result of the routine, good-faith operation of an electronic 

information system. 

(g) Failure to Participate in the Framing of a Discovery Plan. 

If a party or a party's attorney fails to participate in the development and 

submission of a proposed discovery plan as required by Rule 26(f), the court 

may, after opportunity for hearing, require such party or attorney to pay to 

any other party the reasonable expenses, including attorney's fees, caused by 
the failure. 

 

Rule 45. Subpoena  

(a) Form; Issuance. 

(1) Every subpoena shall 

(A) state the name of the court from which it is issued; and 

(B) state the title of the action, the name of the court in which it is pending, 
and its civil action number; and 
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(C) command each person to whom it is directed to attend and give 

testimony or to produce and permit inspection, copying, testing, or sampling 

of designated books, documents, electronically stored information, or tangible 

things in the possession, custody or control of that person, or to permit 
inspection of premises, at a time and place therein specified; and 

(D) set forth the text of subdivisions (c) and (d) of this rule.  

A command to produce evidence or to permit inspection, copying, testing, or 

sampling may be joined with a command to appear at trial or hearing or at 

deposition, or may be issued separately. A subpoena may specify the form or 
forms in which electronically stored information is to be produced. 

(2) A subpoena must issue as follows: 

(A) for attendance at a trial or hearing, in the name of the court for the 
district where the trial or hearing is to be held; 

(B) for attendance at a deposition, in the name of the court for the district 

where the deposition is to be taken, stating the method for recording the 
testimony; and 

(C) for production, inspection, copying, testing, or sampling, if separate from 

a subpoena commanding a person's attendance, from the court for the 
district where the production or inspection is to be made.  

(3) The clerk shall issue a subpoena, signed but otherwise in blank, to a party 

requesting it, who shall complete it before service. An attorney as officer of 
the court may also issue and sign a subpoena on behalf of 

(A) a court in which the attorney is authorized to practice; or 

(B) a court for a district in which a deposition or production is compelled by 

the subpoena, if the deposition or production pertains to an action pending in 
a court in which the attorney is authorized to practice. 

(b) Service. 

(1) A subpoena may be served by any person who is not a party and is not 

less than 18 years of age. Service of a subpoena upon a person named 

therein shall be made by delivering a copy thereof to such person and, if the 

person's attendance is commanded, by tendering to that person the fees for 

one day's attendance and the mileage allowed by law. When the subpoena is 

issued on behalf of the United States or an officer or agency thereof, fees and 

mileage need not be tendered. Prior notice of any commanded production of 

documents and things or inspection of premises before trial shall be served 
on each party in the manner prescribed by Rule 5(b). 

(2) Subject to the provisions of clause (ii) of subparagraph (c)(3)(A) of this 

rule, a subpoena may be served at any place within the district of the court 

by which it is issued, or at any place without the district that is within 100 
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miles of the place of the deposition, hearing, trial, production, or inspection 

specified in the subpoena or at any place within the state where a state 

statute or rule of court permits service of a subpoena issued by a state court 

of general jurisdiction sitting in the place of the deposition, hearing, trial, 

production, or inspection specified in the subpoena. When a statute of the 

United States provides therefor, the court upon proper application and cause 

shown may authorize the service of a subpoena at any other place. A 

subpoena directed to a witness in a foreign country who is a national or 

resident of the United States shall issue under the circumstances and in the 
manner and be served as provided in Title 28, U.S.C. § 1783. 

(3) Proof of service when necessary shall be made by filing with the clerk of 

the court by which the subpoena is issued a statement of the date and 

manner of service and of the names of the persons served, certified by the 
person who made the service. 

(c) Protection of Persons Subject to Subpoenas. 

(1) A party or an attorney responsible for the issuance and service of a 

subpoena shall take reasonable steps to avoid imposing undue burden or 

expense on a person subject to that subpoena. The court on behalf of which 

the subpoena was issued shall enforce this duty and impose upon the party 

or attorney in breach of this duty an appropriate sanction, which may include, 
but is not limited to, lost earnings and a reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and copying 

of designated books, papers, documents or tangible things, or inspection of 

premises need not appear in person at the place of production or inspection 

unless commanded to appear for deposition, hearing or trial. 

(B) Subject to paragraph (d)(2) of this rule, a person commanded to produce 

and permit inspection and copying may, within 14 days after service of the 

subpoena or before the time specified for compliance if such time is less than 

14 days after service, serve upon the party or attorney designated in the 

subpoena written objection to inspection or copying of any or all of the 

designated materials or of the premises. If objection is made, the party 

serving the subpoena shall not be entitled to inspect and copy the materials 

or inspect the premises except pursuant to an order of the court by which the 

subpoena was issued. If objection has been made, the party serving the 

subpoena may, upon notice to the person commanded to produce, move at 

any time for an order to compel the production. Such an order to compel 

production shall protect any person who is not a party or an officer of a party 

from significant expense resulting from the inspection and copying 
commanded. 

(3) (A) On timely motion, the court by which a subpoena was issued shall 
quash or modify the subpoena if it 

(i) fails to allow reasonable time for compliance; 
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(ii) requires a person who is not a party or an officer of a party to travel to a 

place more than 100 miles from the place where that person resides, is 

employed or regularly transacts business in person, except that, subject to 

the provisions of clause (c)(3)(B)(iii) of this rule, such a person may in order 

to attend trial be commanded to travel from any such place within the state 
in which the trial is held, or 

(iii) requires disclosure of privileged or other protected matter and no 

exception or waiver applies, or 

(iv) subjects a person to undue burden. 

(B) If a subpoena 

(i) requires disclosure of a trade secret or other confidential research, 

development, or commercial information, or 

(ii) requires disclosure of an unretained expert's opinion or information not 

describing specific events or occurrences in dispute and resulting from the 
expert's study made not at the request of any party, or 

(iii) requires a person who is not a party or an officer of a party to incur 

substantial expense to travel more than 100 miles to attend trial, the court 

may, to protect a person subject to or affected by the subpoena, quash or 

modify the subpoena or, if the party in whose behalf the subpoena is issued 

shows a substantial need for the testimony or material that cannot be 

otherwise met without undue hardship and assures that the person to whom 

the subpoena is addressed will be reasonably compensated, the court may 
order appearance or production only upon specified conditions. 

(d) Duties in Responding to Subpoena. 

(1)(A) A person responding to a subpoena to produce documents shall 

produce them as they are kept in the usual course of business or shall 
organize and label them to correspond with the categories in the demand.  

(1)(B) If a subpoena does not specify the form or forms for producing 

electronically stored information, a person responding to a subpoena must 

produce the information in a form or forms in which the person ordinarily 

maintains it or in a form or forms that are reasonably usable.  

(1)(C) A person responding to a subpoena need not produce the same 
electronically stored information in more than one form.  

(1)(D) A person responding to a subpoena need not provide discovery of 

electronically stored information from sources that the person identifies as 

not reasonably accessible because of undue burden or cost. On motion to 

compel discovery or to quash, the person from whom discovery is sought 

must show that the information sought is not reasonably accessible because 

of undue burden or cost. If that showing is made, the court may nonetheless 

order discovery from such sources if the requesting party shows good cause, 



considering the limitations of Rule 26(b)(2)(C). The court may specify 
conditions for the discovery.  

(2) (A) When information subject to a subpoena is withheld on a claim that it 

is privileged or subject to protection as trial preparation materials, the claim 

shall be made expressly and shall be supported by a description of the nature 

of the documents, communications, or things not produced that is sufficient 
to enable the demanding party to contest the claim. 

(B) If information is produced in response to a subpoena that is subject to a 

claim of privilege or of protection as trial-preparation material, the person 

making the claim may notify any party that received the information of the 

claim and the basis for it. After being notified, a party must promptly return, 

sequester, or destroy the specified information and any copies it has and may 

not use or disclose the information until the claim is resolved. A receiving 

party may promptly present the information to the court under seal for a 

determination of the claim. If the receiving party disclosed the information 

before being notified, it must take reasonable steps to retrieve it. The person 

who produced the information must preserve the information until the claim 
is resolved.  

(e) Contempt. 

Failure of any person without adequate excuse to obey a subpoena served 

upon that person may be deemed a contempt of the court from which the 

subpoena issued. An adequate cause for failure to obey exists when a 

subpoena purports to require a nonparty to attend or produce at a place not 
within the limits provided by clause (ii) of subparagraph (c)(3)(A).  

 


